APPEAL from a judgment. of the Superior Court of the City and County of San Francisco. Franklin A.. Griftln, Judge. Affirmed.
Action to establish a foreign divorce judgment and to reeover sums due thereunder. Judgment for plaintUi after sustaining demurrer to defendant's answer and eross-complaint without leave to amend, affirmed. TRAYNOR, J.-Plaintiff and defendant were married in 1925. Ih 1938 they executed a property settlement agreement binding defendant to pay plaintiff $1,250 a month until her remarriage. A few weeks later plaintiff went to Nevada and sued for divorce on the ground that defendant had wilfully deserted her. Defendant appeared in the action, filed an answer, and at the '.trial was represented by counseL He did not contest the sbarge of descl,tion, and plaintiff was granted a divorce on tliat ground," The divorce decree adopted the property settlement agreement. Thereafter defendant married another woman with .. whom he now lives. Until January 1, 1942, defendant paid 'the BUlIlS due under the Nevada decree. Defendant alleges that at that time he discovered that plaintiff had procured 'the property settlement agreement by fraud in representing herself as a faithful wife and mother, whereas during coverture and before the execution of the agreement she had repeatedl~' committed acts of adultery. PlaintiB then brought this action to establish the Nevada decree as a judgment in this state and to recover sums due under the property settlement agreement incorporated in that decree. Defendant filed an answer and cross-complaint attacking the money provisions. but not the divorce pro-I visions, of the Nevada decree, on the grounds that they had lapsed because of a subsequent Mexican common-law marriage of plainti1f, and that the property settlement agreement had been procured by the fraud of plainti1f. The trial court S1l9tained a demurrer to the answer and cross-complaint without leave to amend and struck out all material parts of the pleading relating to the defense of fraud. The cause went to trial on the affirmative allegations of plainti1f's amended supplemental complaint. including the allegation that she had Dot remarried. The trial court found that allegation to be true and also found that plaintiff was a Nevada resident at the time of ftling the divoree action, that defendant had deserted her more than a year previously, that the Nevada eourt had jurisdiction of the parties, that defendant appeared of record in and defended the divorce suit. and that the property settlement was part of the divorce decree. Upon these findings judgment was entered in favor of plain~. Defendant appeals.
[ (Westphal v. Westphal, 20 Ca1.2d 393. 397 [126 P .2d 1051.) The property settlement agreement here in question was offered and received in evidence in the Nevada proceeding as a voluntary agreement of the parties with respect to their property rights and plaintiff'R right to support and maintenance. The issue as to its fairnesR was thus tendered in that proceeding. Defendant was represented at the trial, and the property settlement agreement went into evidence without any opposition by him. The alleged fraud went to the merits of an important part of the Nevada proceeding and should have been guarded against by defendant at that time. 
